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David Josiah Brewer. 
ot 


PI to the 
the United States is sure to meet the approval 
of the nation. ’ of David J. 


Brewer in the circuit 


intment up! 
judicial career 
both in state courts and 
court of the United States, bad given him great 
prominence before he was appointed by Presi 
Harrison December 18, 1889, to fill the 
the bench of the Supreme Court 
e death of Mr Matthews. 
Judge Brewer’s judicial career began soon 
law. He 
and criminal 


1862, 


dent 
vacancy on | 
created by tl Justice 

after he engaged in the practice of 
was elected judge of the probate 
courts of Leavenworth county, Kan., in 
appointed a United 
missioner in the year previous 


having been States com- 
He was elected 
judge of the district court for the first judicial 
district of Kansas in 1864. During the short 
period in which he was subsequently off the 
bench, he served as county atu in 1868, 
the su 
preme court of Kansas, was re-e:ccted in 1876, 
in in In March, 1884, he 
d judge of the circuit court of the 


i States for 


rney 
but in 1870 was elected a justice of 
and 


“1 7 
again 1882. 


was 
apy ont 


Unit 
tinued 


the eighth circuit and con- 
in that office dearly six years, until his 
appointment to the Supreme Court. of 
his of su 
preme court of Kansas, and others while he 
was judge of the United States circuit 
attracted wide 


son 


opinions written while judge the 


court, 


attention. Among these wer 


, 1896. 


No. 1. 


the cases in which the Kansas prohibitory 
amendment to the Constitution and the legis 
ition under it were sustained. Ina very elab- 
orate opini n ip the case of Chicago & N. Ww. 
R. Co. v. Dey, 35 Fed. Rep. 866, 1 L. R. 
A. 744, he upheld the power of the court to 
rant an injunétion against 


the enforcement of 
a schedule of unremunerative rates fixed by 
railroad commissioners, Since he came upon 
the bench of the Supreme Court this doctrine 
has been reaffirmed in an opinion written by 
him in the case of Reagan v. Farmers’ Loan & 
T. Co. 154 U. 8S. 362, 38 L. ed. 1014. 
the many other important cases in which he 
has written the opinion of the Supreme Court 
is that of Church of the Holy Trinity v. United 
143 U.S. 457, 36 L. 226, depying 


application of the 


Among 


states, ed 
the 
rector of a church. 
L. R. Co. ». 
1041, sustaining a state tax upon that part of a 
railroad in the st 


contract labor law to a 
Also Cleveland, C. C. & 


St Backus, 154 U.S. 439, 38 L. ed. 

mileage 
me entire 
RB. Co. 2 


sustain 


ate according to 
basis in proportion to the value of 
road, and Pittsburgh. C. C. & St. L 
Backus, 154 U.S. 421, 38 L. ed. 1081 
ing the same mode of taxation in respect to the 
rolling stock of a railroad the 
counties through which road 


is Brennan 2. 


different 
An- 
Titusville, 153 U.S 


in 
the runs. 
other case 
289, 38 L. ed. 719, denying the power of state 
authorities to impose a license tax on a can- 
vasser or solicitor of orders at retail for goods 
to be from 


strong dissenting 


sent another state. Among his 
opinions are those in Budd 
v. New York, 143 U.S. 517, 36 L. ed. 247, and 
North Dakota, 153 U. 8. 391, 38 L. 
in which the majority of the court 
statutes the charge for 
The power of the 


Federal courts to restrain the obstruction of 


Brass 
ed. 


sustained 


svi, 
regulating 
elevating and storing grain. 


trains engaged in interstate commerce or carry- 
ing the mails was established by his convincing 


| opinion in Re Debs, 158 U. S. 564,59 L. ed. 1092 


Y 





CASE AND 


The opinions in several of the above cases 
show the strong tendency of Mr. Justice 
Brewer to maintain individual rights against 
anything like the tyranny of the majority. 
This is still more clearly and emphatically 
shown in his address before the New York 
State Bar Association in 1893, where he said: 
‘‘Here there is no monarch threatening tres 
pass upon an individual. The danger is from 
the multitudes—the majority, with whom is 
In this address he expressed the 
opivion that the movement of coercion which 


the power.” 


by the mere force of numbers seeks to dimin- | 


ish protection to private property must be 
checked, and that the way to do this was to 
strengthen the judiciary by giving judgesa 
permanent tenure of office and an unchange- 
able salary, and at the same time making them 
ineligible to political office. In the ‘* Yale Law 


Journal” of May, 1894, he strongly urges a re- | 


form in the patent system. Among his sug 
gestions is that on an application for a patent 
there should be, not a mere ex parte hearing, 
but a real contest by the government making 
defense in the same way that it would resist a 
suit against it for money. He suggests also 
the prohibition of all expert testimony in pat 
ent cases and a mucb greater reliance on model 
and copy in determining the question of in- 
fringement, while he urges also that one half 
of tbe interest in a patent should be made in 
alienable in order to secure that portion of the 
fruits of the invention to the inventor and his 
heirs. These matters briefly illustrate the pro 
gressive and vigorous character as well as the 
breadth and range of his thinking. 

Smyrna, Asia Minor, is the place where Mr. 
Justice Brewer was born, June 20, 1837. But 
his parents soon returned to this country and 
he was educated in Connecticut. He entered 
Wesleyan University at Middletown in 1851, 
but took the latter part of his college course at 
Yale College. His father was the Rev. Josiah 
Brewer. His mother was the daughter of 
Rey. David Dudley Field, D. D., and the sis 
ter of David Dudley, Cyrus W., and Henry 
M. Field of New York, and Stephen J. Field, 
the present Senior Justice of the Supreme 
Court. After studying law with his uncle, 
David Dudley Field, in New York City and at 
Albany Law School, David J. Brewer, in 185s, 
went to Kansas and after a trip to Pike’s Peak 
and Denver settled in Leavenworth, where he 
removed to Washington as 
While living 
matters 


resided until he 
Justice of the Supreme Court. 
in Kansas his interest in educational 


jnduced him to become a member of the board 
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of education of Leavenworth in 1863, and he 
was ufterwards president of the board, super- 
intendent of the public schools of the city, and 
president of the State Teachers’ Association. 
He was also secretary of the Mercantile Li- 
brary Association of Leavenworth in 1862 and 
1863, and its president in 1864 

The letter written by Judge Brewer declin- 
ing to be a candidate against Judge Brown 
when their names were under consideration for 
appointment to the Supreme Court by Presi- 
dent Harrison was referred to in the March 
number of ‘‘Case and Comment” in the sketch 
of Mr. Justice Brown; but it is too significant 
of the finer and higher qualities which fit a 
man for a high judicial position to be for 
gotten. 

> 


Impairing the Obligation of a Mortgage. 


A serious check to unconstitutional legis 
lation for the relief of debtors is made by the 
recent decision of the United States Supreme 
Court in the Kansas case of Barnitz vr. Beverly. 
A statute changing the remedy on mortgage 
foreclosures by giving the mortgagor a rigit 
to continue in possession for eighteen months 
after the sale, and prohibiting any subsequent 
sule of the land under any deficiency judgment 
on such foreclosure, is held unconstitutional so 
far as it applies to mortgages made before the 
statute was passed. In Beverly v. Barnitz, 31 
L. R. A. 74, is reported the decision of the 
Kansas court with the original opinion of Chief 
Justice Horton, denying the validity of the 
law, and the opinion of Chief Justice Martin, 
on rehearing, in support of the law. In re- 
versing the former decision of the court upon 
rehearing, the law of the subject is very skil- 
fully reviewed by Chief Justice Martin. He 
clusion that the act affected the 
But as intimating some doubt 


reached the co: 
remedy only 
of his own position, he added: ‘‘Even doubt 
of the constitutionality of said chapter is not 
sufficient to warrant its judicial condemnation, 
especially by this court. In such case it seems 
better to leave such condemnation to the official 
arbiter, the. Supreme Court of the Union.” 
From this decision Johnston, J., dissented, 
adopting the able opinion of the former Chief 
Justice Horton, rendered on the original hear- 
ing. But the Justices of the Supreme Court 
of the United States were unanimous in holding 
that the act is unconstitutional as an attempt 
to impair the obligation of contracts 

| This conclusion is not only final as authority, 


i but impregnable in reason. The mortgage 


bee nat er erarinb ante 
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CASE AND COMMENT. 3 


purports to give the land as security for pay- cannot be greatly blamed when he hoards cash 


ment of the debt. It authorizes the sale of the 


fee—or the entire property or interest of the 
mortgagor. But the statute cuts down this 
secul and allows the sale of a vested re- 





mainder only, of which enjoyment is postponed 
until the expiration of eighteen months after 
the sale. Unless purchasers will give as much 
for such a future estate as they will for un 
qualified ownership with present possession, 
which is an absurd contention, it must be ad- 
mitted that the 
statute. Then, if the sale of the lessened estate 
brings less than the debt, the statute further 
aims to provide an effectual barrier against any 
further attempt to obtain the full benefit of 
the 


security is lessened by the 


security bargained for by exempting the 


land after foreclosure from any further liability 


ep account of any deficiency judgment for the 


mortgage debt. Disguised as a mere change 
of remedy, tbis amounts to a plain denial of 
the mortgagee’s right to the security for which 


he contracted, 
Doubt! 


obtuseness, and some from dishonesty of pur 


ess some, through blind prejudice or 


pose, as demagogues, will attack the Federal 
court for this decision 
must win general approval from temperate and 
fair-minded men, whether they belong to the 
class of 
Even in 


can for the most part recognize justice. 


mortgagees or to that of mortgagors 
cases of hardship American citizens 


~~ 


4 Nation of Financiers. 


Multitudes of 
systems of coinage and finance make a remark 
able 
more than the grotesque. 


common people discussing 
situ It is suggestive of something 
A touch of tragedy 
to the most absurd debates when the 


ition, 


is giver 
debaters are in earnest and stake their welfare 
upon their doctrines. 
the c 
financial condition of the United States. 


Whatever the cause or 
may be, there are grave evils in the 
Fail 
ures are multiplying while banks are filling up 
with m In the worst period of 1893, 
when many a business house with large assets 
was ruined by inability to get ready cash, the 


ire 


ney. 


banks were gorged with money to an extent 
almost unparalleled. The constant failures 
were many of them due directly to the scarcity 
of money, and money was scarce because the 
bankers bad locked it up. A simple statement 

fact is enough to stir the passions of 
who 


of the 


those may see ruin before them because 


of atemporary hoarding of cash. 


But its plain justice | 


| give 


| rupt and yet remains in office. 


Yeta banker | 


for self-protection to meet a possible run by his 
depositors. 

A bitter suspicion is sometimes expressed 
that the powerful manipulators of the New 
York money market intentionally cause finan- 
cial pressure and disturbances. This suspicion 
is possibly becoming more common and has 
been somewhat quickened by recent newspaper 
reports of athreat by a Wall Street combination 
to start a little panic as-a protest or warning 
against the nomination of a certain candidate 
for president. .But the suspicion is a dangerous 
one, capable of working great havoc if it be. 
comes general. There is no community so 
law-abiding that it would be a safe one for 
men who were really believed to be deliberately 
planning for the creation of a financial panic. 
A rope, a lamp post, and a financier would be 
the last combination into which such a man 
would enter. A 
more charitable explanation of financial flurries 
and panics may generally be found in a scare of 
the financiers themselves, 


more reasonable as well as 


But whatever the causes, the explanations, 
or the remedies may be, it is plain that our 
civil life is still but crudely organized when the 
wealth of the nation goes into hiding leaving 
business to go to ruin, or when honest men go 
idle and hungry while crops rot unmarketed 
and vast natural resources ache for develop- 
ment. The best intellects among men need to 


unselfish attention to these conditions. 


| In the meanwhile it is not strange that men of 


all grades of ability, in homes, streets, hotels, 
and corner groceries, should contribute a motley 
variety of ideas upon these problems, 


——_~_—__ 


A Bankrupt Judge, 


“Bankruptcy should zpso facto disqualify a 
judge,” says ‘‘Law Notes,” From 
it seems that 
quite a hubbub is raised in England because 


a county court judge has been gazetted a bank- 


London. 
the statements in that journal 


The utter un- 
fitness for judicial duty of a man who owes 
more than he can pay may be so entirely obvi- 
ous that any questioning of the fact may 
amount to an exposure of stupidity. But 
Yankee inquisitiveness takes the risk and raises 
a query as to the existence of any necessary 
connection between judicial qualifications and 
the leanness of a purse. If a judge can pay 
his debts and will not, this clearly shows that 
he is not honest enough 


for a judge; but if 
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verwhelms an 





d conscientious judge, why must hr 


Sir Walter Scott and 





George William Curtis have illustrated the fact 
that, in former days at least, chivalrous man 
hood and honor might survive a bankruptcy 

W steals my purse steals trash,” once 
wrote English wr vhose works are stlll 
read (meri bu his country now 
sucl ss of trash seems to leave a judge poor 
indeed, naked to his enemies, stripped even of 
his judicia mor { good name 

The situs of judicial functions in a British 
judge seems to have slipped below the wig 
and into his pocket When his purse isempty 
he must retire from tl nch as incompetent 
because he is x 
The wig as an em f his office seems to 
be worn in the wrong pl 

In this countr has netimes happened 
that creditors of at 1 ping for favors 
v to come trot his ros ve salary have 

ned their fe s n into a lucrative 
ftice But whatever pul policy may sa\ 
f this scheme it has at most not become ous 
isu custom in « sing officers, and has 
probably never bec ulopted in selecting a 
judge. It is« et f the creditors 
I = ch Cust h Ve he i sufti ently satistied 
with the results of their enterprise to recom- 
mend the scheme as altogether successful. It 
may be, howev that the secret of th I 


igainst such vigorous protests by different 


journals, and even under the awful ordeal of 





ving attention ‘‘directed to the matter by a 
question in the House of Commons,” could 
explained by his creditors if they would speak, 
They may be numerous and powerful enough 
to prevent his removal 


Possibly the underlying purpose of our Eng 


lish friends in at ting to push a penniless 
person from the bench is simply to preserve 


the independence of the judiciary. They may 


have taken their suggestions from the ancient 
anecdote of a prea her whose weekly custom 
was to borrow $5 to carry into the pulpit on 
Sunday for the sake of the buoyancy and in- 


dependence of feeling which it gave him. Cer 
tainly it is to be hoped that under their pres 
ent agitation there is some worthier feeling 
than a snobbish notion that manhood is a mere 
attribute of money. A very good authority has 
intimated that a man’s life consisteth not in the 
things which he possesseth, and we hope that 
idea is not altogether obsolete in the British 


Isles, 
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Carrier; duty as to passenger taken 11! dur- 
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Duty as to furnishing proper cars for pas 





gers:—In general; adoption of improve- 

ments; character of train 13 
Descent and Distribution; effect of state 

Constitutions and statutes upon the ques- 

tion of inheritance by or from an alien:— 

(1.) United States statutes; (LI 

stitutions and statutes and their construc- 


state Con- 


tion; (IIL.) decisions under English stat- 


utes BD 
Effect of statutes and Constitutions upon 
inheritance through an alien I. The 
English doctrine; (II.) the effect of state 
legislation 14 


Alien’s right to inherit:—(I.) The common- 
law doctrine; (II.) upon what the right 
depends; (1IT.) power of the states to rezu- 
late: ([V.) in lands granted for military 
services and colonization; (V.) inherit- 
patent lands; VL.) effect of 
annexation of territory or division of 
VIL) effect of naturaliza- 


ance of 


an empire; 


tion: (VIIL) effect of marriage with an 
alien and residing abroad ; N7 

Injunction; negligence as a cause and asa 
bar to injunction against judgment Be 


As a cause forinjunctions against judg- 
ments; (IL) as a bar to injunctions 

against judgments: (a) in attending court; 

b>) in employing an attorney: (c) of at- 

torney;: (@) in ascertainiuog a defense; (¢) 

in regard to evidence; (f) in asserting a 

defense; (g) delay in seeking 3 
Enjoining judgments against or in favor 

of sureties:—(1.) Against sureties: (7) rem- 
edy at law as a bar to injunction; (>) valid 
defense must be shown; (c) in matters of 
negligence or for failure to make a legal 
defense; (d) in summary proceedings; (¢) 
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for newly discovered evidence; (f) where 

defense was prevented: (g) for equitable 

defenses; (hk) on account of statutes; (i 

pleading and parties; (j) injunction bonds; 
II.) in tavor of sur*ties 

Against jud 


ov 


gments for want of jurisdiction 


or which are void L.) In general; ( IL.) as 
to party: (IIL) as to time; (1V.) as to 
venue; (V.) as toamount; (VL) as to judge 


or court; (VII.) matter of process and 
service: (a) form: time and manner 


fraud as to service; (/) accep 


ptance of serv- 


party served; (f) service on corpo- 
ration; «g) service On partners; (/i) serv- 
ice at residence; (i) where there was no 
service as required by jaw; (j) where there 
was no notice; (VIIL.) on account of ap- 
pearance: LX.) pleading and practice; (X 
where there was no judgment or it was 
set aside UU 
Judgments, See INJUNCTION. 
Naturalization; etfect of, on inheritance 181 
Partnership; criminal liability for receiv- 


ing depositin insolvent bank 125 
Principal and Surety: enjoining judg- 

ments against or in favor of sureties ag 
Privacy; law of 283 
Summary Proceedings; injunction as to 

judgment Dy or against surety in 63 


The part containing any note indexed will be 
sent with Case and Comment for one year for $1. 


Among the New Decisions. 


Accord and Satisfaction. 


A receipt in full, given without protest on 
payment of the undisputed part of a claim 
after refusal to pay another part which is dis 
puted, and when the money is apparently ac- 
cepted in full satisfaction, is held, in Tanner 
o. Merrill (Mich.} 31 L. R. A. 
tute an 


171, to consti 
The court 
says: ‘‘ To hold otherwise would bea recogni- 


iccord and satisfaction. 
tion of mental reservation more effective than 
just.” 


Aliens. 


The alienage of ancestors through whom 
kinship is traced is held, in Beavan v. Went, 
105 Il. 592, 31 L. R. A. 85, to be fatal to in- 
heritance, and a statutory provision that an 
estate shall descend in equal parts to next of 
kin is held not to make the descent to collateral 
kindred immediate so as to avoid this rule. 

A change in the statutes as to inheritance by 
aliens between the death of a testator and the 
time when an executory devise as to heirs at 
law took effect is held, in De Wolf v. Middle- 
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ton (R. I.) 31 L. R. A. 146, to give an alien 
heir the right to share in such executory devise. 
In this case one who had become a domiciled 
resident of a foreign country seems to have 
been treated as an alien 

Nonresident aliens are held entitled to in 
herit from an alien resident, in Easton 7. Hu 
ott (lowa) 31 L. R. A. 177, under statutes which 
prohibit nonresident aliens from acquiring title 
to land in the state except that the widow and 
heirs of an alien who has acquired lands in the 
state may hold them by devise or descent fora 
period of ten years. This provision is held to 
be without restriction as to the place of resi 
dence of the widow and heirs or of the alien 
ancestor OWning lands in the state. 


Attachment. 


A corporation shipping goods out of the 
state to fill orders in the regular course of busi- 
ness is held, in Queen City Mfg. Co Bla- 
lack (Miss.) 31 L. R. A. 222, to render itself 
liable to attachment for removing property out 
of the state, if this is done after it becomes in- 
solvent and the goods are to be delivered out- 
side of tue state, so that they remain the prop- 
erty of the corporation when they are sent out 
of the state. “It is imma- 
terial that the business cannot be successfully 


The court says: 


conducted unless the property may be sent to 
markets outside of the state for sale.” 


Banks. 


Criminal liability of a banker for receiving 
money with knowledge that he is insolvent is 
discussed in Com. ». Junkin (Pa.) 31 L. R. A. 
124, but where he put the money intoa special 
envelope with intent to return it to the deposi- 
tor, and this was afterwards done, he was held 
not to be guilty. The other authorities on 
criminal liability for receiving deposits in 
banks known to be insolvent are found in a 
note to the case. 


Bills and Notes. 


The negotiability of a note is held, in Annis 
ton Loan & T. Co. v. Stickney (Ala.) 31 L. R. 
A. 234, to be unaffected by an option indorsed 
upon its back for extension by a new note sim- 
ilar to the original. A note to the case pre- 
sents the other authorities on provisions for 
renewal as affecting negotiability of a note. 











Carriers. 


A person on a railroad train helping to carry 


I taken sick on the 


& passenger who has been 
train into another car at the request of the con- 
ductor, and whoisinjured by negligence of the 
carrier’s servants while assisting to perform this 
is held, in Lake Shore & M. S. R. Co. 
Ohio) 31 L. R. A. 261, to be en- 
titled to recover damages of the carrier. The 
““ He was entitled to at least ordi- 


service, 
Salzman 


court says 
nary care on their part for his protection from 
injury.” A note to the case presents the other 
decisions as to the duty of the carrier to pas- 
sengers taken ill during « 

The 
coach instead of a baggage car is declared, in 
Baltimore & P: R. Co. ». Swann (Md.) 31 L. 
R. A. 313, to belong to a passenger who pur- 


journey. 


right to be carried in a passenger 


chases a ticket for a regular passenger train, 
unless the baggage car is as safe a vehicle as 
can be procured by the utmost care and dili- 
gence. The annotation to the case reviews the 
decisions as to the duty to furnish proper cars 


for passengers. 
Charities. 


A fund contributed for the relief of sufferers 
from a fire by persons whose identity is lost so 
that a surplus cannot be returned to them is 
held, in Doyle v Whalen, 87 Me. 414, 31 L. R. 
A. 118, to be rightfully used only for the ben 
efit of 
committee to use it for the support of the town 
poor generally after they thought the actual 
destitution or distress resulting from the fire 


such sufferers, and an attempt of the 


had been relieved was decided to be unlawful. 

The exemption of a charitable corporation, 
such as a hospital, from liability for injuries 
caused by wrongful neglect of servants who 
have been selected with due care is sustained 
Waterbury Hospital (Conn.) 31 L. 
224, in which the other authorities on the 


in Hearns 
R. A 
subject are reviewed at length, 


Conflict of Laws. 


A cause of action for personal injuries to a 
railroad employee in Mexico, although trans- 
Texas in the 


Co. 2. 


enforcement in 
case of Mexican Nat R, 
31 L. R. A. 276, 
statutes of the two countries are so materially 
different that the Texas court cannot attempt 
Among 


itory, is denied 
Jackson 


(Tex. on the ground that the 


to adjudicate the rights of the parties. 
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is the right to what is called extraordinary in- 
demnity in a sum which the judge may deem 
proper, considering the plaintiff's social posi- 
tion, and also the right to additional damages 
ora reduction from the original recovery by 
subsequent judgments in case the condition of 
the party changes. 


Constitutional Law. 


A statute imperatively requiring railroad 
companies to carry freights for the same rates 
charged by other companies for hauling be 
tween the same points, no matter how much 
difference there may be in the length of the 
lines, is held, in State, Board of Transportation, 
v. Sioux City, O. & W. R. Co. (Neb.) 31 L. R. 
A. 47, to be an unconstitutional deprivation of 
In the 
same case it is held that the courts, independ- 


property without due process of law. 
ently of a legislative establishment of rates, 
cannot make between common carriers such an 
arrangement as it thinks they ought to make 
for themselves. 

The equality of rights and privileges given 
to all men by the Connecticut Constitution is 
held, in State v Conlon, 65 Conn. 478, 31 L. 
R. A. 55, to be violated by statute authorizing 
city officers to license ‘‘such persons as they 
find proper persons to engage in a temporary 
or transient business” for a fee not less than $1 
nor more than $100, and making such business 
unlawful. The court 
that the words ‘‘temporary or transient busi 


when unlicensed says 
ness” have no technical legal meaning, but are 
broad enough to include ordinary and lawful 
business in which all citizens have an equal 
right to engage. 

A complete defense under the statute of lim- 
itations is a property right which, in Board of 
Education 2. Blodgett, 155 Ill. 441, 31 L. R. 
A. 70, is declared to be within the protection 
of a constitutional guaranty of due process of 
law and beyond the power of the legislature to 
takeaway. The fact that the defense pertains 
to the remedy is held to be no reason for de- 
nying protection to it, as the deprivation of a 
remedy is equivalent to the deprivation of a 
right unless no remedy is provided for it. 


Corporations. 





A state statute requiring foreign building 
and loan associations to pay 2 per cent of their 
annual gross receipts into the state treasury as 


a condition of doing business is sustained in 


the peculiar Mexican laws governing the case | Southern Bldg. & L. Asso. v Norman (Ky.) 
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CASE AND COMMENT. ; 
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31 L. R. A. 41, against the contention that it are few cases in the books that bear directly 


interferes with interstate commerce or denies upon the point, but resolves the doubt in favor 
to such foreign companies the equal protection of the guarantor. 
of the laws, even if the tax is not imposed asa 

condition precedent to the entrance of the cor- Highways. 
poration into the state. — 
The right of a corporation to the exclusive use Road commissioners in Massachusetts are 
of a name asagainst another organization using held, in McManus v. Weston, 164 Mass 
the same name is discussed in Grand Lodge 31 L. R. A 


A. O. U. W. +. Graham (Iowa) 31 L. R. A. | servants of the town for whose acts the town 


133, where it is held that a seceding body | is liable 


263, 


174, to be public officers, and not 


The acts in question in this case 
claiming to be the Grand Lodge of the Ancient | were 


Order of United Workmen, and which had be. | gaged 
come incorporated, was not 


in the management of a steam drill en- 
in work upon a road, by which a 
entitled to the | traveler’s horse was frightened. 

name as agaicst the unincorporated body which 

bad previously used the name, even if the] s 

latter might be doing an unlawful business,— Husband and Wife. 

especially when the insurance authorities of | . ’ , ae) we 

the state had acquiesced in the doing of such Notwithstanding a statutory provision that 
business and the corporation had failed to take ” divorce shall not be granted unless the party 
ection against % wat) members of the old exhibiting the petition or bill there for has re 
irgapization had become too old to get insur sided one year in the state, it is held in Clutton 


: as |v. Clutton (Mich.) 31 L. R. A. 160, that divorce 
ance elsewhere. ; Bea : 
may be granted on a cross bill in favor of a 
; ‘ nonresident defendant who is brought into the 
Eminent Domain. ; 


pes State to defend a suit by a resident of the state, 
The exercise of the right of eminent domain | 2!though the marriage and cause of divorce took 
se 0 > rig ) nt al 
: . , ‘ -~s lace ou F > state 
to acquire land for a railroad is held, in Butte, | P42“ out of the state. 
A. & P. R. Co. ve Montana Union R. Co. 


(Mont.) 31 L. R. A. 298, to be possible although Injunctions. 


the railroad is that of a private corporation and 
was built for the benefit of private mines and An injunction against a default judgment is 
ore houses, where by state law it isa public | held, in Payton 7 McQuown (Ky.) 31 L. R. A. 
highway and open to use by all ‘who wish to | 33, to be not justified by the fact that defend- 
use it. Moreover, the fact that the land to be ant had submitted his defense to an attorney 
acquired is already a portion of the right of and relied on the latter’s promise to prepare an 
way of another railroad does not prevent taking 


answer, The effect of negligence as a ground 


it if it is not used, or likely to be used, by the for an injunction against a judg 
company 


»wning it, and is necessary to the) bar to such an injunction is the subject 
‘ther company. 


or asa 





| annotation to this case. 
| The right of a surety to be discharged, even 
Evidence. after judgment against him, by the discharge 


ao of the principal because of matters inherent in 
A record of the conviction of the principal | the transaction, is affirmed in Michener 
offender is held, in State 7 Gleim (Mont.) 31) Springfield, E. & T. Co. (Ind.)31 L. R. A. 59 


L. R. A. 294, to be admissible as prima facie| with which case are presented the other au- 
t 


thorities on enjoining judgments against or in 
inother person is ou trial as an accessory to the favor of sureties. 
crime, 


evidence that he committed the crime, when 


The fact that a judgment of a justice of the 


peace is void for lack of jurisdiction over the 
Guaranty. defendant is held, in Texas Mexican R. Co. 2, 


-- Wright (Tex.) 31 L. R. A. 200, to furnish no 
A guaranty of the payment of interest on a 


ground for an injunction against it, when it 
note is held, in Rector +. McCarthy (Ark.) 31 


can be set aside by certiorari. The annotation 
L. R. A. 121, to run only until the maturity of | to this case is upon injunctions against judg- 
ments for want of jurisdiction, or those which 
not altogether free from doubt, and says there | are void. 


the note. The court considers that the case is 


CASE AND 


Insurance. 





unusual case as to the effect upon life 
of the killing of the insured by the 


An 
insurance 
beneficiary while insane is that of Holdom 

Ancient Order United Workmen, 159 Ill. 619, 
31 L. R. A 
thereby fi 


67, which holds that the policy is 
not The of the 


beneticiary clearly distinguishes this case from 


rfeited. insanity 
those involving the right of a responsible mur 
On this 
Palmer, 


derer to take the benefits of bis crime. 
question the New York case of Riggs 7 
5L. R. A 
take as heir or devisee of his victim, while the 
contrary 1s decided in the Nebraska case of 
Shellenber 25 L. R. A. 564 
the Pennsylvania case of Carpenter's Appeal, 
29 L. R. A. 145. 
The delegation by 


340, denies the murderer’s right to 


ver v. Ransom, and 


the legislature to an in- 
surance commissioner of the power to prepare 
and ad pta standard insurance policy is held 
unconstitutional in Dowling v. Lancashire Ins. 
Co. (Wis.) 31 L. R. A. 112, following Anderson 

Manchester F. Assur. Co. (Minn.) 28 L. R 
A. 609, and O’Neil v. American F. Ins, Ci 
(Pa.) 26 L. R. A. 715. 


Islands, 


The title to an island formed in a navigable 


river where land had been washed away years 


before is involved in Wallace v. Driver (Ark.) 
ol L. R. A. 317, in which it is held that it does 


not beiong to the owner of the remainder of 
the tract unless the washing away was sudden 
and perceptible and the limits of the change or 
channel of banks can be determined, or unless 
the formation of the island is made by accre- 
tions beginning at the water line of his remain 
ing ] ind. 


Landlord and Tenant. 


The right of a tenant for life to the full en 
joyment and use of the land and its profits 
during his lifetime is held, in Koen 2. Bartlett 
(W. Va.) 31 L. R. A. 128, to extend to the use of 
mines of oil or gas, whether opened when his 
life estate begins or lawfully opened and worked 


during the existence of the life estate. 


Municipal Corporations. 


The equitable claim of a city to jurisdiction 
over a territory which a void statute has de 
clared to be annexed to it is considered in State, 





COMMENT. 


186, 


which refused to disturb such claim at the in 


West, 2. Des Moines (lowa) 31 L. R. A. 
stance of the state without any suggestion of 
anticipated benefits by so doing, where for 
more than four years the city has exercised au- 
thority over such territory in lieu of prior iv- 
corporations which the void statute purported 
to abolish. The court, quoting from a similar 
Arkansas case, says that to declare the incor 
poration null after long acquiescence on the 
part of the state ‘would open avery Pandora’s 


box of litigation.” 


Negligence. 


Liability for selling a dangerous folding bed 
is sustained in Lewis v. Terry (Cal.) 31 L. R 
A. 220, where the seller knew it was unsafe; 
and this liability is sustained in favor of a per 
son injured while using the bed, although there 
was no privity of contract between him and 


the seller. 


Parliamentary Law. 

That a mayor can vote only to break a tie, 
and not to make one, in the election of a city 
officer ‘‘by joint convention of the city coun 
cil,” is decided in Brown Foster (Me.) 31 L. 
R. A. 116, where the charter provides that he 
shall preside in the board of aldermen and joint 
meetings of the two boards, but shall have only 
a casting vote, although another provision de 
clares that the mayor, aldermen, and common 
council shall constitute the city council, 


Public Improvements. 


Although assessments upon property for 
benefits made according to frontage are gen 
erally sustained, it is heldin Hayes v. Douglas 
County (Wis.) 31 L. R. A. 213, that they are 
not valid when made without actual view of 
the property or considering the actual benefits 
to each parcel, where the law requires them to 


” 


be made ‘‘in proportion to the benefits, 


Railroads. 


For an injury toa man driving a span of 
horses with a snow plow across a railroad track 
in cleaning a sidewalk, when this results from 
the fact that the planking between the rails had 
been removed, the railroad company is held 
liable, in Jeffrey v. Detroit, L. & N. R. Co. 
(Mich.) 31 L. R. A. 170, provided it is shown 
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that the company was guilty of negligence in | provided that the owner or any person he may 
removing the planks. The unusual use that | select shall accompany such surgeon. 
the injured nerson was making of the walk iain cai 

was held not to preclude his recovery of 


lamages Seduction. 


The right to open a street across the depot 


: ; a A right of action asserted by a betrothed 
grounds of a railroad company is sustained in 
Chicago, M. & St. P. R. Co. ¢. Starkweather 


Iowa) 31 L. R. A. 183, under general author 


person for the seduction or alienation of the 
iffections of his aftianced is denied by the 


: court in Case v. Smith (Mich.) 31 L. R. A 282 
ity to Open streets without any express pro 


vision as to crossing railroads, where the in 
convenience to the railroad company will be 
inconsiderable as compared to the benefit to Trademarks, 
the public. ae 
A novel trademark case is that of Hoyt 0 


C. 
J. T. Lovett Co. 31 L. R. A. 44,in which the 
° 


Federal circuit court of appeals denies the 


Religious Societies, right to appropriate the words “Green Moun 


—. tain” asa trademark for grape vines and grapes 


A transfer of the property of a Tree Will which are the patural product of the Green 


Baptist society, obtained for the use aud bene Mountains, and further declares that such 


fit of that denomination, which holds the | vines cannot be the subject of a trademark so 


doctrines of Arminius, toa Calvinistic Baptist | as to prevent the use of the name of the parent 


denomination, is held, in Park +. Champlin | stock by any person selling and cultivating its 
(lowa) 31 L. R. A. 141, to be beyond the power | products, since the chief value of such an ar- 
of a majority of the members of the society ticle is in its reproduc tive character, 

against the will of the minority, although their | 
manual of church government provides that a 
church in good standing may have a letter of | 


Waters. 


dismission and recommendation to another 
evangelical denomination, since this seems to 


The protection of a spring brook used for 
refer to the church as at 


1 ecclesiastical rather | domestic purposes by injunetion against con- 
than as a purely legal body. necting with it a sewer underdraining a ceme- 
tery is held, in Barrett 7. Mt. Greenwood Cem. 
Asso. 159 II. 385, 31 L. R. A. 109, to be prop- 
erly granted, although the water was already 


Search and Seizure. polluted to some extent from other sources. 


— 
Entering a private inclosure and taking from 

the possession of the owner under order of New Books. 
court a wrecked boiler, engine, and other ma- 
terials for use as exhibits on a prosecution of ‘Marketable Title to Real Estate.” By 
another person for criminal negligence in caus-| Chapman W. Maupin. New York. Baker, 
ing the explosion of the boiler is held, in New- | Vocrhis & Co. 1896. 1 Vol. $6.50. 

berry v. Carpenter (Mich.) 31 L. R. A. 168, to| ‘Banks and Banking.” The Bank Act, 
violate the constitutional protection against! Canada. With Notes, etc., ete sy J. J. 
unreasonable seizures. The Chief Justice dis- | MacLaren, Q. C., D. C. L., LL.D. Toronto. 
sents from the decision on the ground that the | The Carswell Co. 1896. $4.50. 


order was in the nature of a search warrant,| ‘‘Extraordinary Cases.” By Henry Lauren 
and that the court had power to take posses-| Clinton. With Portrait. Pages, 403. Crown 
sion of the property for use as evidence. | 8vo. Cloth, uncut edges, gilt top. $2.50. 

An order of court that a veterinary surgeon | ‘‘Brantly’s Maryland Digest.” Embracing 


may be sent on the premises of another person | 117 volumes, from 1700 to 1894. Published 
against the owner’s will to examine a horse| by M. Curlander. Baltimore. 2 Vols. $25 
whose condition is in dispute is held, in Martin ‘‘American Probate Reports.” Vol. 8. By 
v. Elliott (Mich.) 31 L. R. A. 169, to be in ex-| A. A. Greenhoot. New York. Baker, Voor- 
cess of the power of the court, although it is | his & Co. 1896. $5.50. 
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legal Periodicals. 
‘The Docket,” a monthly edited by J. H 
McLeary and I ublished at San Autonio, Tex is, 
is the latest addition to legal journals. It is a 


‘ 
very creditable publication with a large field 


1 Lawyer” for May contains 
the salutatory of L. B. Proctor as editor of that 

irnal. Mr. Proctor’s ability as a writer on 
matters of law and about lawyers is conspicu 
ous, and in his hands there is no doubt that 
‘The American Lawyer” will continue to oc 


cupy a high position 


Ghe Humorous Side. 


Tuoroven PcreE Love or Justice,—An 
Alabama register in chancery takes first 
Recently 
in stating an account as master when the evi- 


rank as-a lover of abstract justice 


dence showed that a large quantity of corn 
bargained to plaintiff had been lost by the de- 
fendant’s agent, whose duty it was to deliver 
it to plaintiff, the register announced his de 
‘While perhaps the law 
and the evidence are on the side of the 


cision as follows 


plaintiff, I think it would be unjust that the 
defendant should lose all this corn. I there- 
fore charge the plaintiff with the corn,” 


He Turks It’s Mean.—Apropos of the 
charge in a life insurance case referred to in 
our March number, in which a Federal judge, 
while urging jurors to be impartial, adds that 
a man is no better than a brute if he can close 
his eyes to the fact that a woman and child 
kave an interest in the controversy, another 
Federal judge writes us:—“‘I think it is mean 
to publish anything so scandalous without 
giving the uname of the Federal judge. Cer- 
tain agents of insurance companies, against 
whom judgments have been rendered.in the 
United States circuit court for my district, 
have maliciously circulated this story as if it 
referred to myself.” To emphasize his protest 
he says: ‘‘I inclose herewith fifty cents to pay 
one year’s subscription to Case and Com- 
ment. I may occasionally send you a story 
as a further contribution if you behave well.” 
The judge’s rebuke—with inclosure as stated— 





COMMENT. 





is humbly accepted. Those bad insurance 


agents ought to be fired,—and doubtless will be 
when they die 


SHE Can Damy-tmM ABsQvE INJURIA.—In 
a Louisiana slander case the court says: “An 
exception to the general rule is found in the 
case of a single woman eighty years of age, 
suffering from a real or fancied wrong, who 
makes use of vile epithets as a means of de- 
fense. The damages occasioned thereby are 
more seeming than real, and the cause of ac 
tion may be appropriately relegated to the do 
main of damnum absque injuria.” 


SACRIFICING FOR His CuoitpREN.—A Ken- 
tucky court in a late case says: “While a 
man who marries a widow with eight infant 
| children assumes a great responsibility, yet we 
| think the honeymoon at least, should be over 
| before he qualifies as the cuardian of his wife’s 
infant children and seeks the aid of a court t 
sell their home for their maintenance and 
education.” 


A Low-WaATER Mark.—For a charge to the 
jury that flight is evidence of guilt and that 
“the wicked flee when no man pursueth, but 
the righteous are bold as a lion” a conviction 
for murder in the Indian territory was reversed 
recently by the Supreme Court of the United 
States. Referring to this, Irving Browne in 
his jetter to the “London Law Journal” says 

“It would be difficult to reconcile this Indian 
| decision with onein the New York courts that 
a man’s failing to shed tears or display sorrow 
at his wife’s death by murder is some evidence 
that he slew her—a decision which reduces the 
evidence of innocence to the water level of a 
Job Trotter.” 


A Nortu Daxora Boomer.—The affidavit 
for a lien on 2,223 bushelsof wheat in a North 
Dakota case asserted that it was grown on the 
west part of a certain section of land, but as 
the proof showed that only 15 acres of that 
land was sown to wheat and the lien could at- 
tach only to that grain which was grown upon 
the land described in such affidavit, the court 
said: ‘‘We are always glad to support the 
high reputation of North Dakota soil for fer- 
tility; but the utmost stretch of local pride 
will not warrant us in going upon record as 
believing that 2,223 bushels of wheat can grow 
on 15 acres of land even in North Dakota.” 
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Through the medium of the 


Interstate 





Commerce 





Reports, 


published by this Company, you 
may get the decisions of the 
Commission, with the full report 
of all interstate commerce de- 
cisions of the courts, with anno- 
tations, three to six months 
quicker than by any other 
means, and at a small fraction 
of the cost. All decisions of 
Commission and courts since the 
Interstate Commerce Act of 
1887, 6 vols. to date, $23. 
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A MASS OF MATTER 
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Over 180,000 Cases 





To read to be certain you have 
not missed any case in point. 
st ws 
THIS WORK IS DONE 
and well done for the busy lawyer in our 


GENERAL DIGEST, VOLS. 1-10 


(Annuals 1886-1895.) 


Which gives in 360,000 terse, accurate proposi- 
tions, ready without change for citation in a brief, 


THE LAW OF THE CASES 


So thoroughly, consistently and scientifically 
classified that it is not possible for the user to 
miss a needed case in point. It furnishes every 
facility for quick search, while fullest citation 
is given to all publications of the case. Being 
the only complete digest published, it is 


CHEAPEST AND BEST 
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RICE 


ON THE 


Law of Evidence. 
3 Vols., $18.00. 
(4th Edition.) 


SHIS, the latest and most conspicu- 

ous success in modern legal text- 
books, is not a classic, or intended as 
such ; not juridical history, or meta- 
physical refinements, but a modern 
tool for working lawyers, consistent, 
homogeneous, and practically useful 
every day. 

Divided into two parts, Vols. 1 and 
2, $11.00, treat on Civit EvIDENCE, 
and Vol. 3, $7.50, on CRIMINAL Evi 
DENCE, and its 23,000 citations cover 
every point of the law on the subject. 
The busy lawyer wants a precedent 
for each point he makes, and that is 
what this work furnishes. 

Several noted modern cases involv- 
ing nice questions in evidence are 
treated in extenso, 
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L.R. A. AND TEXT-BOOKS. 


We assert broadly that whenever a subject is treated in the 
notes in the LAWYERS’ REPORTS, ANNOTATED, it is 
better and more thoroughly covered than in any text-book or 
encyclopedic presentation of the subject. In any note the citations 
upon the question are absolutely exhaustive. 

I'rom some samples selected at random we cite the following 
subjects as illustrative of comparative thoroughness, and if any one 
wishes will give further specific illustrations, along this line, which 
might be continued indefinitely : 


What are Poll Taxes? Liability of City for Ice on Sidewalks. 


1 Of tl W st and best text vering 


69 é 29 L. R. A \, cites mut pal | ty one cites II2 cases, the other 
69 cases — 29 L. R. A. 263, cites 295. 


Estates by Entirety. Cotenant’s Liability to Account for Use 
a] waite. hate and Occupation and Rents 
. u Ps and Profits. 


31 
693 
i $32. 
Sale or Mortgage of Future Crops. 
| Ba cas ( i ae Taking Interest in Advance. 
rhree text 0k n Ba 


5°, 33, 25. At 
gives 128. 


significance lies in the fact that our editors make it an 
never to cite a case without personally examining 
important questions not discussed in any treatise have 
received thorough treatment in this series, and in many of the great 
branches of the law more pertinent authorities have been collated 
upon special questions already annotated than can be found else- 
where in any treatise upon the whole subject. In this way they 


accomplish their mission, in that 


THEY GIVE HELP ON HARD QUESTIONS. 


The Lawyers Co-Operative Publishing Company 
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